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So it’s a new year – a
new decade! From a dis-
pute resolution perspec-
tive, what strikes me
most when entering the
second 10 years of our
new millennium is how
fortunate, yet unfortu-
nate we are. Fortunate in
that our many techno-
logical and social advances continue to bring
us closer together; unfortunate in that the
closer we become, the more exposed are the
problems that often keep us apart. 

While certainly true that the best way to
resolve those differences is first to under-
stand them, one thing I’ve learned in trying,
mediating and arbitrating lawsuits is that dif-
ferences usually remain regardless of the
understanding. In the court system this

tends to be true no matter who “wins” a dis-
pute through motion, trial or appeal, and no
matter how disputes are “resolved” through
mediated settlements or other forms of
ADR. So here are some thoughts on address-
ing what I consider one of the most frustrat-
ing and perplexing challenges of alternative
dispute resolution: actually resolving dis-
putes rather than simply settling cases. Not
coincidentally, this is also the overall theme
of our Annual Meeting and CLE on March
19.

First, the macro approach starting with an
initial, simplistic view. Especially in our
increasingly smaller and more populated
world, the importance of getting along as
individuals, societies and nations seems to
grow in proportion with the speed of tech-
nological advances, population growth and
dwindling/changing natural resources. That
being said, we humans do have a way of sur-
viving and thinking of new, creative ways of
doing it. So while the scenario in the film
Waterworld may be a reality in ages hence, at
least for now we can hope that it won’t actu-
ally come to pass and that somehow we’ll all
find a way to hang together. Within that
context, perhaps there is no greater opportu-
nity for what we do as mediators and arbitra-
tors than the world as we know it now – and
arguably there is no greater calling than to be
the peacemakers of that world as our aptly
named newsletter encourages us to be.

From a micro view things really get
tougher, because this is where optimism
often runs arm-in-arm with naïveté. I do
think true dispute resolution – or conflict
resolution as it’s often called – means more
than just understanding or even accepting
someone or something for what they are.
Rather, I remain optimistic (naïve?) enough
to think that in most situations there are

common grounds which, if recognized and
cultivated, can go to the very heart of what
understanding and acceptance mean. But for
that process to be meaningful, it must be
done in a manner that also maintains the
enduring principles of truth and justice
which keep those concepts of understanding
and acceptance from regressing into mere
appeasement of what should never be
appeased.

At least for me, it is at this point where
the foundation of true dispute resolution
begins – and at least for me, it is at this point
where I like to think a four-step approach to
actually resolving conflicts might help. It’s an
approach that, especially in its latter stages,
takes more courage than effort, and the
effort is strenuous enough. The overview
goes as follows:

First, acknowledge the facts on which the
dispute is based. Facts as they are, not as we
interpret or wish them to be. In other words,
what actually happened? When and where,
and who was involved?

Second, as a result of those facts why did
the dispute occur? In short, how were the
facts interpreted and why? How did the par-
ties respond and what ripple effect was then
put into motion? And, significantly, what
were the consequences and were they intend-
ed?

Third, each party should place themselves
in the other party’s shoes and make a good-
faith effort to understand the other’s position
even if they don’t agree with it. In other
words, play a game of litigation charades by
forcing yourself to be an advocate for your
opponent. Challenge yourself with ideas that

See COMMENTS page 2

Inside This Issue:

3 Family Mediation at a Dispute
Settlement Center

5 Finding an International Mediator

6 Ms. Mannerly Mediator

8 A Random Walk Down Tech Street

9 Rule Changes Proposed

0 By-Laws Approved

Ken Carlson

The Chair’s Comments
A Word from Kenneth P. Carlson, Jr.

1

http://www.ncbar.org


3 AUGUST

THE PEACEMAKER

VOL. 24, NO. 2  FEBRUARY 2010

Published by the NCBA’s
Dispute Resolution Section

Editors
Richard J. Igou
Lisa R. Gordon

Editorial Address
P.O. Box 3688
Cary, NC 27519

SECTION OFFICERS
Chair
Kenneth P. Carlson Jr.

Immediate Past Chair
Ellen R. Gelbin 

Vice Chair
Zeb E. Barnhardt Jr.

Secretary
Patricia Fitzgerald Poole

Treasurer
George P. Doyle

Board Liaison
M. Ann Anderson

SECTION COUNCIL
Samuel E. Aycock
Frederick S. Barbour
Calvin B. Bennett III
Robert A. Brinson
Leann Nease Brown
Judge Frank W. Bullock Jr. 
David A. Carmen
Burton Craige
Sherman L. Criner
Lorrie L. Dollar
Ashley M. Edwards
Rene Stemple Ellis
Judge Jane V. Harper
Sherrill Hayes
Gary S. Hemric
Richard J. Igou
Kate A. Mewhinney
Judge Melzer A. Morgan Jr. 
Diane M. B. Savage
Steven A. Savia
Andrea Carska Sheppard
Devin F. Thomas
Kathleen C. Wallace
Wiliam F. Wolcott III

©North Carolina Bar Association 2010
No portion of this publication may be reprinted without
permission.

Views and opinions expressed in articles published herein
are the authors’ only and are not to be attributed to The
Peacemaker, the Dispute Resolution Section or the NCBA
unless expressly stated. Authors are responsible for the
accuracy of all citations and quotations.

are foreign, knowing that if nothing else
you’ll have achieved a new perspective that
touches the core of the dispute you’re trying
to resolve. 

Fourth, and most importantly, if resolu-
tion is to occur, acknowledge that humility is
a strength, not a weakness, and that in each
of us there is a capacity to forgive and to give
more than we receive. Of all the steps, this is
the most difficult but, frankly, the most
needed. In religious terms, it’s a form of sac-
rificial living – a concept that stretches across
millennia of faith, and as a general rule
across many different religions. But one cer-
tainly does not have to be religious to live
sacrificially; instead, we merely need the

courage to sometimes place others and their
needs over our own.

Which brings me to some concluding
thoughts about how this fits into the realities
of our judicial system, where most disputes
will never end with the parties simply shak-
ing hands, apologizing for any misunder-
standings and putting the other party’s inter-
ests above theirs. But that’s for the next edi-
tion of the “Chair’s Comments” – and mean-
while, feel free to send me any thoughts.
With a collective mind, we might actually
find more ways to resolve disputes rather
than simply settle cases. 
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North Carolina’s Family Financial
Settlement and Custody and Visitation
Mediation programs follow a long history
of family mediation practiced in commu-
nity dispute settlement centers. North
Carolina’s mediation roots are in these
centers, now accessible to citizens from
Wilmington to the Qualla Boundary.
Beginning with the Dispute Settlement
Center (Orange County) in 1978, these
not-for profit agencies serve over 63,000
North Carolinians each year through a
variety of court-referred and community
programs. The 22 dispute settlement cen-
ters are free-standing and vary in services
offered.

Family mediation, defined initially as a
process for helping married couples devel-
op separation agreements, has expanded
to include services to unmarried couples,
siblings dealing with eldercare issues, and
even “marital mediation” to help improve
marital problem solving. 

Our Family Mediation 
Program in Orange County
At our center, we work with over 200

people a year seeking more collaborative
ways to settle issues between former inti-
mates. This motive of good will, along
with the often-stated desire to “save on
attorneys fees” leads people to us. We are
quick to minimize the cost-saving aspect
and emphasize the emotional and psycho-
social benefits. Also, we strongly encour-
age our clients to have legal representa-
tion. Most of our referrals come from the
local bar. 

Effective client screening is key.
Separate interviews with potential clients
look for capacity (including lack of active
substance or drug abuse) absence of
domestic violence, and understanding of
the mediation process. Some cases are not
appropriate for mediation and are not
accepted. 

Client Diversity
Our clients represent a wide range of

socio-economic levels. Our sliding scale
fee based on income accommodates the
professor, the high-tech worker, the stay-
at-home parent, the grocery store clerk,
and the unemployed. Parties pay for each
session individually. There may be from
one to eight sessions depending on com-
plexity and the parties’ needs.

Clients may be married or unmarried,
gay or straight. Intake (including market-
ing materials) which is sensitive to these

differences makes an enormous difference.
Other clients may prefer a Spanish speak-
er (the largest second language group in
our area) or someone reflecting their eth-
nicity. 

Religious and lifestyle issues outside
the ken of a mediator can present special
issues, as the discussions in divorce medi-
ation may well appropriately touch on
these. A mediator unfamiliar with Wiccan
practices or three-way families, for exam-
ple, must remember her role as guardian
of the process rather than commentator
on the substance. 

Our mediators (staff and volunteers)
have at least 60 hours of mediation train-
ing, plus an apprenticeship and continu-
ing education. Many have much more,
and several are practicing attorneys as
well. Using a co-mediator model provides
further accountability, and a chance to
reflect male-female or other diversities in
the mediation room. 

What is our motivation for providing

this intense service on a sliding scale fee
basis? The program is consistently a
money-loser, subsidized by other sources,
yet board, staff, and donors are commit-
ted to it. We see the enormous benefits to
grieving people who are going through an
awful time. We family mediators are priv-
ileged to have clients share their struggles
in building new, separate lives. There is
also strong evidence of the efficacy of fam-
ily mediation in maintaining good parent-
child relationships over time.

We know that mediation cannot put
everything right, but it does promote a
different way of doing things that can
have long-lasting positive effects. The
usual way to end a relationship is to angri-
ly say, “I never want to see you again!”
Mediation asks parents to do something
different for their children’s sake, which is
to negotiate in a civil manner with their
former partner. As family mediation pio-
neer Dr. Isolina Ricci describes in her
book Mom’s House, Dad’s House (1980,
1997 Fireside Books) this development of
a businesslike relationship between the
divorced parents can ease the pain for
children and enable an adjustment. If
such a relationship is developed, it sets up
a pattern for relating that can continue for
decades, as the two divorced parties see
their children grow up and have families
of their own.

Recent research at the University of
Virginia bears out that divorce mediation
has positive effects over time. In a land-
mark study of randomly-selected families
over a 12 year period, it was demonstrat-
ed that those who mediated ended up
with better parent-child relationships. See
Emery, R.E., Laumann-Billings, L.,
Waldron, M., Sbarra, D.A., and Dillon, P.
(2001). “Child custody mediation and lit-
igation: Custody, contact, and co-parent-
ing 12 years after initial dispute resolu-
tion.” Journal of Consulting and Clinical
Psychology (Vol. 69, 323-332). 

Family Mediation at a Dispute
Settlement Center
by Frances W. Henderson

See CENTER page 4
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New Ways with Old Means:
Marital Mediation
Some couples in mediating their sepa-

ration do so well that the mediator may
wonder if divorce could have been fore-
stalled. Always careful to practice neither
therapy nor law, community mediators are
considering the developing practice of
“Marital Mediation.” Pioneered by
Boston attorney-mediators John Fiske and
Laurie Israel, (www.mediationtostaymar-
ried.com) marital mediation aims to keep
couples together using established family
mediation techniques. 

In these mediations, parties are encour-
aged to agree upon the source of conflict
in their relationship and develop practical
guidelines for behavior change. The medi-
ator may suggest communication tech-
niques. The parties may or may not devel-
op a postnuptial agreement that could be
drafted by an attorney.

Eldercare Mediation
Given the demographics of our popula-

tion, the need for eldercare mediation is
very much upon us. Most areas have
Eldercare provider networks, and the
practice of elder law is growing. For a
community mediator, the issues likely to
be presented in eldercare cases are famil-
iar: poor communication over a long peri-
od of time, decreased trust, unclear roles
in financial and care management, and a
looming crisis – the death of the
parent(s).

A recent case we had illustrates this.
Two brothers, one living locally and one
in another state, had a mother suffering
from Alzheimer’s. The local brother had
power of attorney and oversaw health care
and finances for his mother. The out-of-
state brother felt “out of the loop” and
confused about the financial arrange-
ments. As there was a far amount of

money, there were financial advisors and
attorneys helping the family. When the
local brother called us, he was over-
whelmed by his brother’s mistrust. The
other brother, meanwhile, claimed to lack
sufficient information about what was
going on. A meeting with the financial
advisors was set and tensions were high.

In mediation, the brothers were able to
share face-to-face their experience of
unclear roles between them. One was bur-
dened with care giving responsibilities,
while the other was left to wonder what
was going on with his family’s money. The
mediator normalized role confusion as a
source of conflict and encouraged a free
exchange of concerns, and a brainstorm-
ing of solutions.

By the end of the day, the brothers had
hardly healed childhood wounds. But,
they had worked out a plan for sharing
information about care and finances for
their mother, and were ready to have a
productive meeting with their financial
advisors.

Conclusion
We’ve seen an enormous growth in the

practice of mediation over thirty years,
and new applications continue to develop.
Just as the states are the “laboratories of
democracy,” it could be said that ideas for
mediation practice tend to percolate up
from local communities. 

Your local community dispute settle-
ment or mediation center can be a
resource for your clients, as well as for
your neighbors and friends. Centers are
community-based and publicly supported
and should be called upon for help. With
the bar’s support and involvement over
the last three decades, the legislature has
supported dispute settlement centers
(sadly with a 25% reduction last session.)
acknowledging their useful work. 

Frances Henderson is the Executive
Director of the Dispute Settlement Center
(Orange County) and a 1985 graduate of
UNC School of Law. For more information,
visit www.disputesettlement.org. Contact
the Mediation Network of NC (919) 663-
5650 for referral to a center near you.

Contact barcenter@ncbar.org
FAX 919-657-1585  •  PHONE 1-800-662-7407 or local 919-677-0561

Additional information via NCBA Web site: www.ncbar.org

• Suites, Window Offices
• Superb Amenities
• Conference Facilities
• Private Conference Room
• Storage and Work Space

• Break Room With Kitchen
• Keyless Entry Security System
• Computerized Energy Management
• Reception Area
• Parking (4 spaces per 1,000 rentable sq/ft)

Prime
Office Space

Available

The N.C. Bar Center on Lake Crabtree
8000 Weston Parkway, Cary (27513) between Harrison and Evans

Space Available Immediately
Flexible Lease Options to approx. 6,000 Square Feet

Home of North Carolina Bar Association and NCBA Foundation, Lawyers Insurance Agency,
North Carolina Association of Defense Attorneys, Wake County Bar Association and 10th Judicial District Bar
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http://www.disputesettlement.org
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Once parties have agreed on location and
potential dates, they proceed to what is cur-
rently the most challenging part of interna-
tional mediation: identifying candidates and
selecting a mediator. Obviously, they will
want someone who possesses the qualities
and skills they perceive would be helpful in
achieving resolution of their dispute. The
international character of a dispute will only
magnify the difficulties parties already face
in locating someone each side will trust and
respect.  Unfortunately for parties, the iden-
tification of suitable candidates and agree-
ment on the appointment of mediators (and
arbitrators, for that matter) remains firmly
embedded in pre-20th century technology:
imperfect information transmitted via word
of mouth, and what can be gleaned from a
curriculum vitae or an initial discussion with
the candidate. Although there are some
hopeful indications that this will change as
private international dispute resolution
grows, it is through these admittedly unreli-
able channels that parties must generally
weigh their considerations about a media-
tor’s suitability for their dispute. 

In the case of a dispute between two
domestic parties, the ease with which they
are able to locate a suitable mediator will
vary based on the country in which the dis-
pute arises. In the United States, for exam-
ple, there are literally dozens if not hundreds
of institutions at the national and local levels
that can provide parties with names of qual-
ified candidates. By contrast, in countries
where mediation has not developed into a
robust profession, there may be few or no
institutions to provide such as service. For
better or for worse, international mediation
is more akin to the latter situation, with few
institutions even claiming to specialize in the
resolution of international commercial dis-
putes. And where such claims are made, par-
ties may want to eye them with suspicion.
Just as there are lawyers in some countries
who claim to be “mediators” after having
attended a conference or heard a lecture on
the subject, there are international arbitra-
tors who also hold themselves out at as
“mediators” despite never having been
trained in nor had much experience with the

process. They are not “mediators” as the term
is generally used to refer to a specific profes-
sion.

The Opposing Party: 
Sharing information about 
potential candidates.
The selection of a mediator is too often

confused by inexperienced counsel and par-
ties with the process of selecting an arbitra-
tor, perhaps because there are superficial sim-
ilarities in appointing a neutral third party in
the context of a dispute in which trust will be
lacking. In contrast with the adversarial
process of appointing someone who will
adjudicate a dispute and hopefully be favor-
able to one side’s positions, however, the
selection of a mediator should be a collabo-
rative and even congenial one. Indeed, it is in
a party’s strategic interest to find someone
that the other side will like and trust (since
settlement is the goal). There are also tactical
advantages to deferring to the other side. A
savvy party will treat the selection process
not as an adversarial one but as genuine col-
laboration, and use that collaboration to
build trust that will be useful in the media-
tion. It should come as no surprise, there-
fore, that a meaningful number of cases are
successfully resolved by the parties as a result
of this dialogue, and before a mediation even
takes place.

Word of Mouth
As with the appointment of arbitrators,

what parties really hope to identify in candi-
dates are the soft qualities and skills that are
not readily apparent from a curriculum vitae
or public listing of the mediator’s name and
general qualifications. There is no greater
selling point than a peer who attributes a
past settlement to a particular mediator’s
skills. But while word-of-mouth recommen-
dations may be useful means of identifying
and appointing mediators in the context of
disputes between domestic parties, it not
usually a very good one in the international
context where the issues and parties are like-
ly to vary even more substantially from one
dispute to another. While a previous party’s
satisfaction with a certain mediator is a help-

ful endorsement, it should be considered no
more than a starting point in the process of
identification of suitable candidates. Thus,
while we encourage parties to ask their con-
tacts to recommend candidates, we warn
that they may find these recommendations
of limited value in practice.

Institutions
Although an institution may have the

experience to appoint someone well-quali-
fied for the dispute (which is not a given,
however, in an international case), the par-
ties’ failure to reach agreement on a mediator
is not a good way for them to start the medi-
ation process. That said, parties should feel
perfectly comfortable asking institutions to
provide a list of potential mediators to con-
sider. There is no downside to this, and insti-
tutions will attempt to identify candidates
that meet the selection criteria provided by
the parties. Additionally, obtaining a list of
names from institutions can reduce the risk
of “reactive devaluation” that a party may
encounter from the other side when propos-
ing candidates. Ironically, this psychological
term is part of the tool kit used by mediators
to overcome negative or mistrustful feelings
that one side will associate with the other’s
proposals. When drawing up a list, institu-
tions will have one of two sources for the
candidates: a closed pool of mediators main-
tained by the institution, as is the case with
many mediation institutions, and “going to
market” to find suitable candidates, an
approach usually adopted by arbitration
institutions that also offer mediation servic-
es. 

Mediation Institutions
Many mediation institutions maintain a

closed pool or list of mediators, and often
exist as a form of cooperative or partnership
for the benefit of the mediators included in
this pool. For example, this is the approach
followed by the Centre for Effective Dispute
Resolution (CEDR) in London, JAMS in
the US, and the ACB in the Netherlands,
three well-known mediation institutions. In
our experience, mediation institutions,

See INTERNATIONAL page 6

Finding an International Mediator
Identifying Suitable Candidates to Mediate an International Commercial Dispute

by Michael McIlwrath, Diane Levin, Giovanni Nicola Giudice & Jeremy Lack 



because of their desire to promote the prac-
tices of the mediators associated with them,
are generally happy to assist parties by pro-
viding lists of suitable candidates, often at no
charge. The advantages of this approach,
particularly for domestic disputes, is that the
institution regulates both the quality of its
pool and will likely have the benefit of expe-
riences and party feedback that it can use to
help parties find the person most suitable for
their dispute. The drawback, of course, is
that the pool is likely to be limited for the
most part to mediators whose only experi-
ence is domestic litigation. In the best of
cases, however, the institution’s pool may
include a handful of highly experienced
commercial mediators whose experiences are
also international, and parties can benefit
from having them on their list. There are also
certain institutions that are training or devel-
oping neutrals having specific subject-matter
expertise for disputes where there is a belief
that appointing a specialized neutral may be
preferable (e.g., GAFTA for commodities
and shipping disputes, and WIPO for intel-
lectual property related disputes). These lists
are not necessarily open. (For example,
although WIPO publishes its list of domain
name panelists on the Internet, this is not
the same list it has for mediators and arbitra-
tors, which is not publicly available).

Arbitration Institutions That 
Provide Mediation Services
All of the major international arbitration

institutions today – the ICDR, ICC, LCIA,
WIPO and SIAC – now offer mediation

services in addition to arbitration. This is
also true of some leading regional institu-
tions, such as the Chamber of Arbitration of
Milan, the Swiss Chambers of Commerce,
and the Chamber of Mediation and
Arbitration of Paris (CMAP). Rather than
maintaining their own pools of mediators,
arbitration institutions take a “go to market”
approach of attempting to find the most
suitable candidate for the parties. The
ICDR, for example, will request input from
the parties and then refer the matter to
regional offices for candidates who may fit
the relevant description. The ICC adopts a
similar approach, relying on its network of
“national committees” to identify suitable
mediators. (While the ICC does not in their
ADR Rules state that they will provide par-
ties with a list of candidates, they will oblige
a party request for one after an ADR pro-
ceeding has been initiated.) 

Arbitration institutions may also be adept
at supporting the parties’ administrative and
logistical needs, such as negotiating fees with
the mediator, arranging for suitable meeting
facilities for the mediation, and managing all
aspects of invoicing and payment.

There are disadvantages of requesting
names from an arbitration institution, how-
ever. The first is that unlike mediation spe-
cialists who refer parties to their listed medi-
ators, arbitration institutions will charge the
parties a fee to conduct their search on the
market, i.e., they will not provide a list until
the parties have appointed the institution
and engaged them in the process. The sec-
ond is that an arbitration institution will

obviously have much less experience in
mediation than an institution dedicated to
that purpose. The ICC’s national commit-
tees, for example, have a substantial reputa-
tion and experience in appointing arbitra-
tors, but the total average ICC caseload of
mediations conducted is fewer than 20 per
year. Still, the “go-to-market” approach
adopted by an international arbitration insti-
tution, even if not perfect, is in many ways
best suited to identifying a mediator for an
international dispute rather than relying on
the restricted pool of largely domestic medi-
ators maintained by a mediation institution.

This is Part 1 of an abridgment of an arti-
cle produced collaboratively online as a “knol.”
The article may be found in its entirety at
http://knol.google.com/k/finding-an-interna-
tional-mediator# . Part 2 will appear in the
next issue of The Peacemaker.

Michael McIlwrath is Senior Counsel -
Litigation with GE Oil & Gas in Florence,
Italy. 

Diane Levin is a mediator, dispute resolu-
tion trainer, negotiation coach, writer, speaker,
and lawyer in the Greater Boston area. 

Giovanni Nicola Giudice is a mediator
with the Chamber of Arbitration of Milan in
Milan, Italy. 

Jeremy Lack is a partner with Etude
ALTENBURGER in Geneva, Switzerland. 
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International from page 5

Save the Date!
The International Committee of the Dispute Resolution Section of the North

Carolina Bar Association cordially invites you to the following: 

““IInntteerrnnaattiioonnaall  AArrbbiittrraattiioonn  ffrroomm  LLooccaall  ttoo  GGlloobbaall  PPeerrssppeeccttiivvee””  
FFeebbrruuaarryy  1188  aatt  nnoooonn,,  DDuukkee  LLaaww  SScchhooooll  ((DDuurrhhaamm,,  NNCC))

For reservations and more information, please contact 
sid.eagles@smithmoorelaw.com or andrea.carska@hblaw.eu

http://knol.google.com/k/finding-an-international-mediator#
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Dear Ms. Mannerly Mediator:

I have been a certified mediator for a num-
ber of years. In order to help other mediators
become certified, I have allowed a number of
people to observe my mediations. The observers
have, for the most part, been very well-behaved. 

I have had, however, a number of people
who have not been well-behaved. One person
showed up 30 minutes late. Another did not let
me know he was not coming. One person tried
to take over the mediation. The observer almost
never brings the certification form and expects
me to provide that form to him or her.

In addition, trying to obtain permission
from the participants has taken up a substan-
tial amount of time. All of these considerations
are making me question whether I should even
allow observers. My obligation is to the partic-
ipants at my mediations and not to the
observers. What can I do to prevent this type of
behavior?

Sincerely,
Down in Durham

My, my. Your description sounds a bit
like A Few Observers “Gone Wild.” (Of
course Ms. Mannerly Mediator is just quot-
ing others who have used that phrase and has
no idea about the basis for that quote.) 

Ms. Mannerly Mediator applauds your
willingness to allow these individuals to
observe your mediations. Without experi-
enced mediators allowing observers to attend
mediations, those folks would not be able to
receive Dispute Resolution Commission cer-
tification. Ms. Mannerly Mediator certainly
believes that observers understand that expe-
rienced mediators who allow observers are
graciously performing a professional cour-
tesy and that the occasional bad behavior is
just an oversight.

Ms. Mannerly Mediator would assume
that observers perhaps are thinking of them-
selves more as a participant and not thinking
of themselves as if they were the mediator’s
shadow. Perhaps the following suggestions
would be helpful.

First, consider asking the observer to con-
tact the participants to obtain permission to
observe the mediation. Getting the observer
to make the contact will help the observer
understand that their attendance is not man-

dated, but is allowed as a courtesy by the
mediator and the participants. Be sure to ask
the observer to let you know if permission
has been granted and if the observer is
attending.

Second, consider providing the observer
with a copy of a document that the Dispute
Resolution Commission has prepared out-
lining the requirements for observers. This
document is on the Commission Web site
and contains outstanding rules of etiquette.
Ms. Mannerly Mediator could not have writ-
ten the conduct rules better herself. The
Requirements are set forth verbatim: 

Requirements for Observer Conduct
Adopted by the Dispute Resolution

Commission on May 8, 2009.
Be considerate of the mediator who is

helping you. During the conference, be as
quiet and unobtrusive as possible and
observe the following rules of conduct at al
times:

1) Make every effort to be on time for the
conference. If your schedule changes and
you will not be able to attend, let the medi-
ator know so they do not wait for you.

2) Give your full attention to the confer-
ence. Turn off your cell phone and do not
attempt to make or take any calls or to text
message. If you must make a call, do so only
during breaks.

3) Do not try to talk to or to pass notes to
the mediator while s/he is working. This dis-
rupts the mediator’s concentration.

4) During the conference, do not inject
yourself into the negotiation’s process or
attempt to express any opinions unless you
are expressly invited to do so by the media-
tor. If one or both of the parties ask you to
value the case or to comment on their
chances in court during either a joint or a
caucus session, advise then that you are there
only as an observer.

5) Do not make any suggestions about
legal arguments to the attorneys either dur-
ing or after the conference.

6) Observers, like the mediator, are to
remain neutral. Avoid any statements or
body language that would display any incli-
nation on your part to favor one side or

his/her arguments over that of the other.
7) Mediators are mindful of the clock and

may not want to discuss what is happening
with observers between caucus sessions. You
should check with the mediator before the
conference starts and ask when he or she
prefers to take your questions or respond to
your comments. For example, the mediator
may be willing to talk with you between cau-
cus sessions, during breaks, at lunch or after
the mediation.

8) Remember that the mediation process
is confidential. You should not reveal any
confidential information that you learn in
caucus to the other party during the confer-
ence or afterward. In addition, you should
not speak to anyone after the conference
regarding any statements made or conduct
occurring there.

9) Observers should not use the media-
tion session as an opportunity to solicit any
kind of business from either parties or attor-
neys present.

Observers who do not follow these
Requirements for Observer Conduct, or for
any other reason in the discretion of the
mediator, may be asked to leave the confer-
ence and may have their conduct reported to
the Commission.

Finally, providing the certification form
to the observer before the mediation, along
with these DRC Requirements, may elimi-
nate the extra work for the mediator who is
permitting the observation. The observation
certification form is AOC-DRC-7 and may
be found on the North Carolina Courts Web
site. If the observer forgets the form, then
you can put the burden back upon the
observer to forward the form to you.

Gentle Mediator, you are providing a
service to the profession. Please do not let a
few observers “Gone Wild” to affect your
willingness to provide this opportunity to
help others. 

With kindest regards,
Ms. Mannerly Mediator 

Ms. Mannerly Mediator is the nom de
plume of a mediator in Pilot Mountain, NC,
who would like to remain anonymous. Further
enquiries can be submitted to annander-
son681@hotmail.com.

Ms. Mannerly Mediator
Observers Gone Wild
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Recently I closed an e-mail to an attorney
with the question, “Would you believe I’m
sending this from my office computer while
sitting in my car waiting for my wife to have
her teeth cleaned?” The reply was “Len, no, I
couldn’t even begin to imagine using that
kind of technology.”

To the contrary, I can’t begin to imagine
doing what I do without it. I have very little
time these days to waste. I generally have
some 50 cases in progress and one of the
things I want to do as this year’s Technology
Committee chair is to describe the technolo-
gy I find critically important in helping me
keep up with the work load. 

In this instance, as soon as my wife got
out of the car and walked toward the den-
tist’s office, I moved my seat back, reached
into the back seat, grabbed my laptop tray,
and turned on my notebook computer.
When it had booted up I plugged my broad-
band modem into a USB port and connect-
ed to the Internet. Using a program called
LogMeIn, I connected to my office comput-
er and began to operate it by remote control.
There were e-mails to send and receive and
phone calls to make. 

I can operate my office computer from
my cell phone as well. A folding BlueTooth
wireless keyboard (last year’s Tech Chair
Steve Savia introduced me to this great gadg-
et) and ThinkOutside wireless mini-mouse
make this easier, but it’s much more difficult
to read the screen and whenever possible I
prefer to use the notebook. The smart phone
I had preferred was the HTC TouchPro, but
keeping up with rapid pace of today’s tech-
nology is daunting; I offer the following as
an example of how you can take a short nap
and wake up feeling like Rip Van Winkle.
When I got the Touch Pro last January it was
so new that the Verizon store didn’t have any
accessories for it yet, and the techs were for
the most part unfamiliar with it. In July a
tiny bubble appeared on the upper right side
of my touch screen. I watched in curiosity as
it gradually grew is size over the next two
weeks. One day the touch screen stopped
working – in effect rendering the phone all
but inoperable. I assumed I might have been
too rough on the phone and decided to treat
its replacement very carefully. Nevertheless,
earlier this month after I had written up to

this paragraph, a similar bubble appeared in
virtually the same spot as the first. I watched
now in horror as the process repeated itself.
Ten days ago the second phone was on the
fritz and I scrambled to get another, this one
through insurance since the one-year war-
ranty had just expired. The software that
came with it had changed for the worse from
“ActiveSync” (incompatible with Windows 7
64-bit) to “Windows Mobile Phone.” I
could not selectively sync subfolders of my
Office Contacts – a major step backwards
and a nightmare. Some googling revealed
that the “ink bubble” was a manufacture’s
defect common in the Touch Pro. Two suc-
ceeding versions totally changing the phone
had come along. In one year’s time my
phone was so outdated that the Verizon store
didn’t carry accessories and the techs were
now unfamiliar with this relic of the past. So,
yesterday, I got a phone that most of you are
familiar with – a Blackberry. Specifically, I
got the Curve 8350 that has a touch pad. I
was told that there have been problems with
the track ball on the Blackberry Tour.
Operation of the phone is intuitive. Easy
syncing of contacts and calendar is all I need.
I never used Word, PowerPoint, and Excel
on the Touch Pro – I’ve got my notebook for
that.

I couldn’t manage my cases without
QuickBooks Customer Manager (QBCM),
an inexpensive database program which I’ve
customized into a very effective mediation
case manager. The latest (and last) version is
2.5. You can find it on eBay for $40-50.
Intuit has tried to turn Customer Manager
into an online service which has thus far
proved to be a disappointment. QBCM syn-
chronizes with QuickBooks Pro (my
accounting program) and, more importantly,
with Outlook. Attorneys, Firms, Mediators,
Adjusters, Trial Court Coordinators and the
like that are entered into QBCM can thus be
exported to Outlook and ultimately the cell
phone. E-mails can be dragged and dropped
into QBCM and linked to names and cases.
You can also add notes, phone calls, “To
Do’s,” and file shortcuts and link them simi-
larly. I’ve added links to each Firm’s Web
page and links to each attorney’s individual
page. QBCM has its own internal calendar,
but a time-saver is the option to use

Outlook’s calendar directly from QBCM
and then drag and drop appointments to
QBCM names and cases.

A big productivity booster for me has
been the addition of a second flat widescreen
monitor to my office computer. I thank
Charlotte attorney Ken Raynor for turning
me on to this (Ken maintains a paperless
office). You can add the monitor without
installing a second video card by hooking it
up to a Triton See2Xtreme UV200 adapter
and plugging it into a USB port. This makes
simultaneous working with multiple applica-
tions much easier and facilitates all the drag-
ging/dropping. Be careful, however, if you
have upgraded to Windows 7. The driver in
the installation CD is incompatible. You
need to download and install a new
Windows 7 driver from the Triton
Technologies Web site.

I carry a portable BlueTooth wireless
printer to each mediation: the Canon Pixma
IP90. That way I can generate the mediation
report, invoices, and sometimes a settlement
agreement on the spot. 

Another device I rely on is a wireless
BlueTooth headset. Took me two to get it
right. The first, a Plantronics 520, embar-
rassed my wife because it bore a striking
resemblance to the “hearing aid” you’ve seen
advertised on TV where grinning idiots lis-
ten in on other people’s conversations.
People said it sounded like there was a water-
fall in the background when I spoke. I’m
now using the somewhat pricier Plantronics
Voyager Pro and the sound quality is excel-
lent. With both hands on the wheel I can
schedule and get new cases while driving
from one mediation to another. 

Be careful with Windows 7. I needed a
new, faster desktop at the office and, of
course, that meant coming face to face with
Windows 7 after years of XP – I had totally
avoided the disaster that was Vista. Windows
7 is OK, but there are going to be issues for
a while, an example of which I cited above.
Windows 7 has a flaw they’re working on
that randomly disconnects your computer
from the Internet while leaving you on the
network. You have to reboot. This, needless
to say, is a real problem if you’re away from
the office and attempting to connect.
Another hassle – it won’t recognize my wire-

A Random Walk Down Tech Street
by Len Benade



THE PEACEMAKER 9

less HP Laser printer as a wireless device.
You’ll just have to accept the reality that for
the present, here and there you’ll find an
incompatible driver or application with
Windows 7.

The best thing for now is to harness the
power of a new Windows 7 desktop comput-
er, but keep a laptop with XP in your office
as well. Use a lightweight notebook/netbook

to take to your mediations. I have a new
gigantic 18.4” laptop with Windows 7 at
home and use that to work the office com-
puter by remote control.

Today’s technology is amazing and indis-
pensable but often frustrating. Perhaps by
my next article things will have settled down.
On the other hand, there may be a new array
of wonders that will require a learning curve.

Perhaps I’ll be sheepishly eating my words of
praise for the things I’ve described above.
Let’s wait and see. 

Len Benade is the managing partner of
Benade & Huggins LLP in Hickory, North
Carolina. He has been a securities arbitrator
(NASD, NYSE, NFA, FINRA) for 20 years
and is a certified FINRA mediator.

Rule Changes Proposed
by Leslie Ratliff, Executive Secretary of the N.C. Dispute Resolution Commission

The Dispute Resolution Commission is
making recommendations for revisions to
the Mediated Settlement Conference, Family
Financial Settlement and Clerk Mediation
Program Rules. In addition, the
Commission is recommending changes to
the Standards of Professional Conduct for
Mediators and to the Rules for the Dispute
Resolution Commission. The Commission’s
recommendations have already been
approved by the Dispute Resolution
Committee of the State Judicial Council,
and the Council has forwarded them to the
Supreme Court. The Court has ultimate
authority over rules for court based mediat-
ed settlement conference programs.

Proposed MSC, FFS, 
and Clerk Rule Changes
Likely to be of most interest to certified

mediators is a proposed increase in the rate
that court appointed mediators may charge
for their professional services.  Mediated
Settlement Conference, Family Financial
Settlement Conference, and Clerk Rule 7.B.
all currently provide for a $125 cap on the
hourly rate which court appointed mediators
may charge for their professional services.
The rules also provide for a $125 one time,
per case administrative (case scheduling) fee.
(Court appointed mediators may not charge
for mileage, windshield time, or lodging.)
Proposed revisions to these program rules
would increase both the hourly rate and the
one time, per case administrative fee to
$150. 

Given the current economic situation in
North Carolina, the Commission appreci-
ates that this is a difficult time to raise fees
on parties who are ordered to participate in a
court ordered mediated settlement confer-
ence. However, the Commission also recog-
nizes that if this proposal is adopted, it will
represent only the second increase in media-
tor fees to occur since the inception of the

superior court’s Mediated Settlement
Conference Program in October of 1991,
nearly 20 years ago. 

The original 1991 MSC program rules
authorized Senior Resident Superior Court
Judges, in consultation with the
Administrative Office of the Courts, to set
an hourly compensation rate for court
appointed mediators working in their dis-
tricts. In 1995, the MSC program rules were
amended to establish a standardized fee for
court appointed mediator services. The new
rule set the fee at $100 per hour and estab-
lished a $100 one time, per case administra-
tive fee. In June of 1999, the court increased
both the hourly rate and the one time, per
case administrative fee to $125. That $125
cap has remained in place over a decade. 

In commenting on the proposed increase
in the rate, the Commission’s chair, Senior
Resident Superior Court Judge W. David
Lee, noted that, “Our court-appointed
mediators work hard.  Very often the cases
they mediate involve pro se parties or attor-
neys who are not communicating or who
are, at best, disinterested in the mediation
process. Scheduling often poses a challenge
and parties are more likely to fail to appear.
Often fee collection becomes an issue.  These
mediators have been patient and are long
over due for an increase.” Judge Lee also
noted that over the past few years, court staff
have expressed concern to the Commission
that some of our State’s more talented and
respected mediators have been leaving court
appointed mediator lists because they could
no longer afford to serve.  It is imperative, he
believes, that experienced and successful
mediators be available for court appoint-
ment in all judicial districts. 

In addition to recommending an increase
in the hourly rate and one time, per case
administrative fee, the Commission is also
asking that MSC, FFS and Clerk Rule 5 be
revised to address situations where parties

refuse to pay mediator fees. Proposed revi-
sions provide that any person required to pay
a portion of a mediator’s fee who fails to do
so without good cause, shall be subject to the
contempt powers of the court. Following
notice and a hearing, monetary sanctions
including, payment of fines, attorney fees,
mediator fees, expenses and loss of earnings
incurred by persons attending the confer-
ence, may be imposed in a written order
which states findings of fact and conclusions
of law.  These rule changes are intended to
reflect and reinforce amendments to pro-
gram enabling legislation which occurred
last year. Those statutory revisions author-
ized a court to impose sanctions on a party
who fails to pay in the same way that the
court was already authorized to impose sanc-
tions for a failure to attend. 

Relying on their inherent authority, some
judges already find parties in contempt for
willful failure to pay. Responding to requests
from mediators in such districts, the
Commission has developed forms to assist
with fee collection. (See Motion and Order
for Show Cause Hearing, AOC-CV-815,
and Order of Contempt For Non-Payment
Of Mediator’s Fees, AOC-CV-816 (MSC
and FFS mediations) and Motion and Order
for Show Cause Hearing, AOC-G-305T816
and Order of Contempt for Non-Payment of
Mediator’s Fees, AOC -G-307T (Clerk
Program mediations).

Proposed Revisions to 
Standards of Conduct 
The Standards of Professional Conduct

for Mediators were first adopted by the
Supreme Court in 1998. Since their initial
adoption, there has been piece meal revision
of individual standards, but no comprehen-
sive review of these rules as a whole or their
impact on practicing mediators, i.e., a review

See CHANGES page 10
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of how well the Standards were holding up
to real life situations. Since the Standards
have been in place now for more than a
decade and several mediators had recently
expressed concerns about some aspects of the
Standards and their impact on mediator
practice, the Commission determined that it
was time for a comprehensive review. Judge
Sanford Steelman, then Chair of the
Commission, established an ad hoc
Committee to undertake this assignment
and chaired the effort himself. The
Commission adopted the Committee’s rec-
ommendations earlier this year and, as with
the program rules, the Standards are now
before the State Judicial Council.  

Many of the changes being recommended
are in the nature of fine-tuning only, but
others were more substantial. Proposed revi-
sions to Standard II.C., for example, clarify
that when a party objects to a mediator’s
serving on the grounds of lack of impartiali-
ty, the mediator need not step aside immedi-
ately, but may discuss the matter with the
party(ies). However, if the party continues to
object following discussion, the mediator
should decline to serve or withdraw. 

Proposed changes to Standard III clarify
that mediators can tender copies of agree-
ments reached in mediation to referring enti-
ties in instances where a statute mandates
such tender. This change was largely intend-
ed to address referrals from Clerks that

involve guardianship or estate matters.
Clerks are, by law, required to review such
agreements. 

Proposed revisions to Standard IV.C. pro-
vide additional guidance to mediators in
determining whether a party has consented
to mediation in such a manner that the
mediation may proceed. It provides that in
making the determination, the mediator
may consider the issues in dispute and
whether any modifications or adjustments
could be made to facilitate the party’s partic-
ipation. Such circumstances as whether the
party has been accompanied by a supporting
individual, such as a spouse or child, and
whether he or she is represented by counsel
may also be considered. This new language is
intended in part to address situations that are
likely to arise in guardianship mediations
where a frail, ill or medicated individual may
be a participant. 

Proposed revisions to Standard VII.C.,
which addresses conflicts of interest, clarify
that not only a mediator, but his or her pro-
fessional partners or co-shareholders are pro-
hibited from advising, counseling or repre-
senting mediation parties in future matters
concerning the subject of the dispute, an
action closely related to the dispute or an out
growth of the dispute. Conversely, a media-
tor who is a lawyer, therapist or other profes-
sional is prohibited from mediating a dispute
in instances where the mediator or his/her

professional partners or
co-shareholders has
advised, counseled or rep-
resented the parties in any
matter concerning the
subject of the dispute, an
action closely related to
the dispute, a preceding
issue in the dispute or an
out growth of the dispute.
It was also clarified that
such conflicts arise only in
situations where the
mediator, his partner, co-
shareholder, or staff has
engaged in substantive
conversations with any
party to the dispute. The
proposed revisions define
the term “substantive con-
versations” as conversa-
tions that go beyond the
discussion of general or
administrative issues and
include conversations in

which a party has disclosed information that
he or she might expect to remain confiden-
tial. Changes to Sections E. and F. of that
same Standard are also being recommended.
Proposed revisions to Standard VII.E. would
prohibit mediators from using not only
information gained, but also relationships
formed during a mediation for their own
personal gain or advantage. This particular
revision was a response to a situation
brought to the Commission’s attention by a
Clerk. The Clerk had ordered a mediation of
an estate matter where the parties were argu-
ing over who should serve as the estate’s
Administrator. During the course of the
mediation, the mediator agreed to serve as
the Administrator. The Commission was
principally concerned about how the public
might perceive such an arrangement, i.e.,
that the mediator could be viewed as having
manipulated the mediation process for
his/her own financial gain. In response, the
Commission has recommended the change
in Standard VII.E. and issued an Advisory
Opinion (#08-15) discouraging such con-
duct. In addition to the conduct noted
above, a similar situation was brought to
Commission’s attention involving a certified
family financial mediator who agreed to
serve as the parties’ Parenting Coordinator, a
position for which he would have been com-
pensated and that might involve making
decisions for the parties.  

At the same time the ad hoc committee,
under Judge Steelman’s direction, reviewed
the Standards, the Commission’s Standards,
Discipline and Advisory Opinion
Committee tackled an additional ethics issue
brought to its attention by the NC State Bar.
The State Bar had asked the Commission to
comment on a conflict between Standard III,
which addresses confidentiality, and Rule 8.3
of the State Bar’s Rules of Professional
Conduct.  Rule 8.3 requires attorneys to
report a colleague whom they know has
committed a Rule 8.3 violation, i.e., a seri-
ous ethical violation that raises a substantial
question as to the lawyer’s honesty, trustwor-
thiness or fitness to practice. Rule 8.3 would
require a report even if the attorney was act-
ing as a mediator when he learned about the
conduct in question. Standard III, on the
other hand, requires mediators to protect the
confidentiality of all information communi-
cated to them during a mediation. The only
exceptions to that mandate involve situations
where public safety is an issue, e.g., a credible
threat by one mediation participant to maim
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The Dispute Resolution Section
Council approved amendments to

the Section’s By-Laws at its Jan. 22,
2010 meeting. The Council will

make the amended By-Laws avail-
able to Section members prior to the
Dispute Resolution Annual Meeting
and CLE scheduled for March 19,
2010 at the Grandover Resort in
Greensboro. If approved at the

annual meeting by a majority vote of
the Section present and voting, the
amendments will be presented for

final approval to the Board of
Governors of the Association.
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or kill another or a statute requires the
report, e.g., G.S. 7A-301 which mandates
the reporting of child abuse or neglect. After
debating the issue for more than three years,
the Committee recommended to the
Commission that it ask the State Bar to con-
sider creating an exception to exempt attor-
ney-mediators from reporting Rule 8.3. vio-
lations when they become aware of the viola-
tions during the course of conducting a
mediation. The Commission accepted the
Committee’s recommendation and agreed to
bring the matter before the State Bar. In
requesting the exemption, the Commission
affirms the importance of confidentiality and
neutrality to the integrity and success of the
mediation process as well as the importance
of having mediators focused on the media-
tion process as opposed to policing the con-
duct of participating attorneys. The matter is
now before the State Bar. 

As noted above, the Commission devoted
significant time and attention to the conflict
between Standard III and the State Bar’s
Rule 8.3 and to how that conflict could best
be resolved. The Commission recognizes
that this particular conflict, as well as the
larger issue of what happens when a media-
tor’s ethical responsibilities bump up against
the ethical requirements of some other group
or profession to which he or she also belongs,
has significant ramifications for the practice
of mediation and is largely unexplored terri-
tory. The Commission felt it was extremely
important to look very carefully at the issue
and make a thoughtful recommendation to
the State Bar. 

Commission Rules 
Given that the Commission devoted a

good deal of time this past year to conduct-
ing a comprehensive review of the Standards
of Professional Conduct for Mediators, it
only made sense to also undertake a review
of the Rules for the Dispute Resolution
Commission. Those Rules not only provide
for the Commission’s operations but also
establish procedures for enforcing the
Standards and for addressing ethical issues
that arise in the context of certification and
certification renewal applications.  Former
Commission Chair Judge Steelman charged
the Standards, Discipline and Advisory
Opinion Committee with undertaking this
task. In particular, that Committee’s Chair,
Professor Mark Morris, wanted to explore
whether the formal investigative and hearing
procedures set forth in Rule VIII of the cur-
rent Commission Rules should be supple-
mented with some more informal alterna-
tives.  

Most of the proposed changes to the bulk
of the Rules are in the nature of fine-tuning.
Only Rule VIII was substantially re-written.
Rule VIII provides a framework for address-
ing issues relating to ethics or conduct that
come before the Commission either in the
form of complaints filed by the public
regarding mediator conduct or in the context
of applications for certification or certifica-
tion renewal. While the Commission pro-
poses to preserve the current formal inves-
tigative and hearing procedures, it is recom-
mending that Rule VIII be revised to also
incorporate some less formal and less adver-
sarial options for addressing complaints and
issues raised in applications. These options
are, the Commission believes, more in keep-
ing with the ideals of conflict resolution.

The proposed revisions will first allow
Commission staff to offer the option of con-
ciliation to a party who complains about the
conduct of his or her mediator. This option
would be available in instances where staff
believes that the complaint involves a misun-
derstanding between the mediator and the
complaining party, raises best practices con-
cerns rather than rule violations, or involves
technical or minor violations of the rules or
Standards. While staff cannot require a
mediator or a party to participate in concili-
ation, if they are willing, an opportunity is
created for the mediator and the party to dis-
cuss their concerns and, hopefully, resolve
them. If conciliation is successful, a mediator
will avoid having a formal complaint filed
against him or her and the party may gain a
deeper understanding of the mediation
process and feel better about his or her par-
ticipation in that process. Theoretically, con-
ciliation could work in many of the com-
plaints heard by Commission staff. One of
the more common complaints, for example,
involves the notion of pressure applied to
parties to settle. A party may mistake a medi-
ator’s efforts to get him or her to think real-
istically with an effort to force a settlement.
Conversely, a mediator may not understand
that an elderly party or one on medication,
who is physically and emotionally taxed by a
marathon mediation session, may feel pres-
sured into signing. 

Staff refers complaints that appear to have
merit to the members of the Standards,
Discipline and Advisory Opinions
Committee. Under the current rules, that
Committee may either dismiss a complaint
or impose sanction. Under the proposed new
rules, the Committee, like staff, will have
some new tools at its disposal. If the com-
plaint involves professionalism or best prac-
tices issues, the Committee may, if it elects to

do so, send one or more of its members out
into the field to counsel with the mediator
and to offer suggestions to help him or her
avoid similar complaints in the future. The
Committee may also elect to refer the matter
to the Chief Justice’s Commission on
Professionalism which has agreed to assist
the Commission. In instances where the
Committee is concerned that a mediator’s
conduct or the conduct of an applicant for
certification or certification renewal reflects
significant concerns about his or her mental
stability or mental health, suggests a lack of
mental acuity or the presence of dementia, or
suggests problems with alcohol or substance
abuse, the Committee may, if the proposed
changes are adopted, refer the matter to the
North Carolina State Bar’s Lawyer Assistance
Program for evaluation and possible treat-
ment. In the event that the applicant or
mediator is a non-attorney, the proposed
rules provide for the Commission to refer
him or her to an appropriate physician or
mental heath practitioner.      

In redrafting Rule VIII to put these
options at the Standards, Discipline and
Advisory Opinion Committee’s disposal, the
Committee was, in essence, codifying at least
one practice that had evolved informally.
Committee members have on at least two
occasions met informally with mediators,
and in one case a trainer, to discuss best prac-
tices concerns with them. In both situations,
the Committee felt the issues raised should
not simply be ignored, but acknowledged
that they did not rise to the level of rule vio-
lations. 

The State Judicial Council adopted the
Commission’s proposed revisions at its
December 4 meeting and forwarded them to
the Supreme Court. The revisions may be
considered by the members at their January
meeting. Assuming they are adopted by the
Court, the Commission will notify all certi-
fied mediators of the changes and provide
them with copies of the revised program
rules and Standards. Copies of the revised
Commission Rules will be posted on the
Commission’s Web site at www.ncdrc.org.
Once adopted, Commission staff will be
available to answer any questions that certi-
fied mediators or others have about the
changes. 

Leslie Ratliff is the Executive Director of the
North Carolina Dispute Resolution
Commission. The Commission can be contact-
ed by mail at P.O. Box 2448, Raleigh, NC,
27602, by phone at (919) 890-1415, and on
the Internet at www.ncdrc.org.

http://www.ncdrc.org
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